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Evacuarea — abordari substantiale si procedurale

The eviction — substantive and procedural
approaches

Drd. Bogdan Alex ARGHIR

Formator in cadrul Institutului National al Magistraturii
Judecitor la Judecdtoria Sectorului 2 Bucuregsti

Asistent universitar la Facultatea de

Drept a Universitatii ,Nicolae Titulescu” din Bucuresti

Rezumat: Folosinta imobilelor reprezintd un domeniu sensibil in care existd o
nevoie aparte de a clarifica raporturile juridice, sens in care legiuitorul a instituit
mijloace eficiente, deopotrivd substantiale si procedurale, prin intermediul cdrora
forta statald reactioneazd prompt si cu celeritate in scopul restabilirii ordinii juridice
si sociale. In acest sens, evacuarea din imobilele folosite sau ocupate férd drept se
poate obtine fie printr-o procedurd speciald, fie pe calea dreptului comun, recla-
mantul avdnd facultatea de a opta sub acest aspect, cu precizarea cd fiecare dintre
proceduri are avantajele si dezavantajele sale. insd, indiferent de calea aleasd,
obiectivul ca nicio dispozitie legald din dreptul intern sé nu fie interpretatd si aplicatd
intr-o manierd incompatibild cu obligatiile asumate prin Conventia pentru apdrarea
drepturilor omului si a libertdtilor fundamentale implicd o analizd prin care se pun in
balantd dreptul de proprietate/folosinté si dreptul la domiciliu (folosinta imobilului
cu destinatia de domiciliu), protejate deopotrivd de dreptul intern si de Conventie,
iar instantele de judecatd sunt tinute a realiza un test de proportionalitate pentru a
asigura un just echilibru intre aceste drepturi.

Cuvinte-cheie: dreptul de a folosi un imobil, folosirea sau ocuparea ilegald a unui
imobil, evacuare, procedurd speciald, drept comun, revendicare, sumar, urgent,
facultativ, notificare, inadmisibilitate, instanta competentd, citare si comunicare,
apdrdri admisibile, procedurd de judecatd, just echilibru.

Abstract: The use of immovable assets is a sensitive area showing a particular
need to clarify the legal relationships. To this end, the legislator has established
effective means, both of substantive and procedural nature, through which the
public power reacts swiftly and speedily with a view to restore the law and social
order. Therefore, the eviction from the unlawfully used or occupied properties can
be achieved either through a special procedure or applying the general law. This
option lies with the plaintiff, knowing that each procedure has its pros and cons.
However, regardless of the chosen means, the purpose that no legal provision of the
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defunctului, dintre care cel putin unul nu este si descendent al sotului supravietuitor,
fiind indicat cuantumul cotitdtii disponibile speciale si al cotele succesorale, insd
numai pentru ipoteza in care de cuius a fdcut liberalitdti doar sotului supravietuitor,
iar nu si unor terti;

— ipoteza stabilirii termenului uzucapiunii reglementate de fostul art. 1895
C.civ. 1864.

Cuvinte-cheie: procedee si formule aritmetice, impdrtire a sumelor obtinute din
valorificarea bunurilor debitorului, reducere a liberalitdtilor excesive, stabilire a
cotelor succesorale, impdrtire a mostenirii intre colateralii privilegiati, stabilire a
termenului uzucapiunii reglementate de fostul art. 1895 C.civ. 1864.

Abstract: This article shows a series of arithmetical procedures and formulas
flowing from mathematical reasoning applied to legal provisions with a view to
facilitate the determination of numerical results in solving legal problems.

Hence, throughout this article, useful calculation formulas have been proposed
for the following legal situations:

— the division of the amount generated by the enforcement against the debtor’s
assets, by reference to the amount of each creditor’s claim;

— the simultaneous and proportional reduction of two or more gifts; this case
parts from the analysis of three situations, namely those where the amount of all
legacies fully covers the net assets of the inheritance and de cuius has made no
donations, where the amount of all legacies fully covers the net assets of the
inheritance and de cuius has made donations, and where the amount of all legacies
is smaller than the net assets of the inheritance;

— the establishment of the inheritance quotas of the deceased’s descendants
(legal heirs first in line), distinguishing, first, on whether they inherit in their own
name or through representative, second, on whether the deceased’s descendants
are the only heirs or, on the contrary, they come into competition with other legal
heirs or legatees, and, third, on the possible donations made by de cuius;

— the division of the inheritance between the privileged relatives, refining on
whether the privileged relatives inherit in their own name or through represen-
tatives, as well as on whether de cuius and all its brothers and sisters have the same
parents or some of the deceased’s brothers and sisters have only one parent in
common with de cuius;

— the establishment of the inheritance quotas where the surviving spouse, bene-
ficiary of an exempt gift, comes to the inheritance in competition with the deceased'’s
descendants, at least one of which not being descendant of the surviving spouse as
well, indicating the amount of the special quota available and the inheritance quotas
provided that de cuius has only made gifts to the surviving spouse, not to third
parties also;

— the determination of the usucapion period regulated by the former art. 1895 of
the 1864 Civil Code.



Omisiunea cercetarii unor motive
de apel — un nou caz de contestatie in anulare

Omission to investigate grounds for appeal —
a new case of appeal for annulment

Vasile BOZESAN
Formator in cadrul Institutului National al Magistraturii
Judecdtor la Tribunalul Ilfov

Rezumat: In paradigma obligatiei instantei de motivare a hotdrdrilor judecd-
toresti — obligatie prevdzutd imperativ de Codul de procedurd civild si subsumatd
dreptului la un proces echitabil prevazut de art. 6 din Conventia europeand a drep-
tului omului —, sintagma ,,omisiunea cercetdrii unor motive de apel” necesitd preci-
zdri si distinctii corelate, in mod necesar, cu identificarea remediilor pentru surmon-
tarea consecintelor produse prin omisiunea analizérii unor motive de apel.

Miza circumscrierii cu acuratete a ipotezelor in care se omite cercetarea unor
motive de apel rezidd in recunoasterea accesului pdrtilor la remediile prevédzute de
lege pentru inldturarea consecintelor decurgdnd din acest tip de omisiune, cu exclu-
derea acestor remedii specifice in cazurile care nu se subsumeazd ipotezelor avute
in vedere de legiuitor.

Cuvinte-cheie: contestatie in anulare, omisiune, apel, motiv de apel, exceptie
procesuald, apdrare de fond.

Abstract: In the paradigm of the court's obligation to give reasons for court
decisions — an obligation provided imperatively by the Code of Civil Procedure and
subordinated to the right to a fair trial provided by Article 6 of the European Con-
vention on Human Rights — the phrase ,,omission to investigate grounds for appeal”
requires clarifications and distinctions related to the identification of remedies to
overcome the consequences produced by the omission to analyze grounds for appeal.

The stake of accurately circumscribing the hypotheses in which the investigation
of grounds of appeal is omitted resides in the recognition of the access of the parties
to the remedies provided by law to overcome the consequences arising from this
type of omission, with the exclusion of these specific remedies in cases that do not
fall under the hypotheses considered by the legislator.

Key-words: annulment appeal, omission, appeal, reason for appeal, procedural
exception, substantive defense.



Aspecte de evolutie privind controlul casatiei
asupra calificdrii juridice a faptelor. La limita
dintre legalitate si temeinicie

Evolutive aspects on the cassation review
over the legal qualification of the facts.
On the border between legality and solidity

Dr. Traian C. BRICIU

Formator in cadrul Institutului National al Magistraturii
Profesor universitar la Facultatea de Drept
a Universitdtii din Bucuresti

Rezumat: Recursul reprezintd calea de atac care reuneste interesul privat al
justitiabilului cu cel public, al intregii societdti, de a avea o aplicare si interpretare a
legii unitard si predictibild. Este general acceptat cd stabilirea situatiei de fapt repre-
zintd un domeniu rezervat suveranei aprecieri a judecdtorului de fond. La fel, este
indiscutabil cd cenzura instantei de recurs intervine in privinta aplicdrii si interpre-
tdrii normei de drept material. intre stabilirea faptelor si aplicarea legii se interpune
insd ,calificarea juridicd a faptelor”. Apartine ,,temeiniciei” sau , legalitdtii”? Poate
instanta sd cenzureze gresita calificare a faptelor, atunci cdnd, bineinteles, aceasta
a condus, in mod subsecvent, la o aplicare gresitd a normelor de drept material?

Cuvinte-cheie: recurs, legalitate, temeinicie, calificarea juridicd a faptelor.

Abstract: The second appeal is the way of appeal that brings together the private
interest of the litigant with the public interest, of the entire society, to have a uniform
and predictable application and interpretation of the law. It is generally accepted that
the determination of the factual situation is an area reserved for the sovereign
discretion of the judge ruling on the merits. In the same way, it is indisputable that the
second appeal court's censure intervenes regarding the application and interpretation
of the rule of substantive law. However, between the establishment of the facts and
the application of the law comes the ,legal qualification of the facts”. Does it belong
to,the grounds” or to , the legality”? Can the court censure the mischaracterization of
the facts, when, of course, it subsequently led to a misapplication of substantive law?

Key-words: second appeal, legality, grounds, legal qualification of the facts.



Nulitatea absoluta a actului juridic civil -
o dilema procedurala

Absolute nullity of the civil legal act -
a procedural dilemma

Veronica Magdalena DANAILA
Formator in cadrul Institutului National al Magistraturii
Judecitor la Inalta Curte de Casatie si Justitie

Rezumat: Prezentul articol analizeazd institutia nulitdtii absolute a actului juridic
civil, prin prisma principalelor aspecte procesuale ce determind regimul acesteia.
Astfel, sunt prezentate conditiile invocdrii nulitdtii absolute in procesul civil, urmdrin-
du-se punctual a se rdspunde la intrebadrile: cine, cdnd ori pdnd cdnd si prin ce mijloa-
ce poate invoca nulitatea absolutd intr-un proces.

Cuvinte-cheie: act juridic civil, nulitate, interes, aspecte particulare procesuale de
invocare a nulitdtii absolute a actului juridic civil.

Abstract: This article analyses the institution of absolute nullity of the civil legal
act, through the lens of the main procedural aspects determining its regime. Thus,
the requirements for invoking the absolute nullity in civil proceedings are presented,
aiming precisely to answer the questions: who, when or until when and by what
means can invoke the absolute nullity in a trial.

Key-words: civil legal act, nullity, interest, specific procedural aspects concerning
the civil legal act’s absolute nullity plea.

Se stie deja ca nulitatea actului juridic, in general, nu a fost niciodata definita in
mod direct de lege si ca toate definitiile graviteaza, destul de cuprinzator, in jurul
elementelor ei caracteristice, dintre care cel mai vizibil este cel sanctionator.

Tn noul Cod civil, in care nulitatea este institutionalizatd ca atare, acestui chip
nou i se remarca in mod radical functia represiva: ,contractul lovit de nulitate abso-
lutd sau anulat este considerat cd nu a fost niciodatd incheiat”, confirmand o teorie
veche, dar de traditie, potrivit careia acest viciu loveste actul juridic la temelie.

Cu precadere in privinta nulitatii absolute, pe care legea o concepe ca subordo-
natd apararii interesului general, actualul Cod civil mentine, fara niciun compromis,
ideea desfiintarii actului juridic care va fi considerat niciodata ncheiat. Este nsa
acest deziderat posibil?



O optiune discutabild a noului Cod de
procedura civila: largirea sferei de aplicare
a nulitatii neconditionate®

A debatable option of the new Civil
Procedure Code: the enlargement of the scope
of unconditional nullity

Bogdan DUMITRACHE

Formator in cadrul Institutului National
al Magistraturii in perioada 2003-2017
Executor judecditoresc

Rezumat: Nulitatea neconditionatd, ca sanctiune aplicatd actelor de procedurd
fdrd a o conditiona de existenta unei vatdmdri suferite de una dintre pdrtile proce-
sului, nu este decdt din punct de vedere terminologic o noutate a Codului de pro-
cedurd civild intrat in vigoare la 15 februarie 2013. Vechiului Cod de procedurd civild
nu Ti era cu totul strdin acest mecanism sever, cu precizarea cd, spre deosebire de
reglementarea actuald, nu pdrea sd ii recunoascd manifestarea decdt intr-o singurd
ipotezd, si anume aceea a unei judecdti administrate de o instantd necompetentd.

Codul in vigoare ldrgeste sfera de aplicare a acestei specii de nulitate, si nu doar
pentru cd o concepe ca fiind compatibild inclusiv cu nulitatea relativd — vechiul Cod nu
acredita in materia actelor de procedurd distinctia, clasicd pentru actele juridice civile,
dintre nulitatea absolutd si nulitatea relativd —, ci pentru cd multiplicd ipotezele de
nulitate neconditionatd. Multiplicarea, in dispozitia-cadru de la art. 176 C.proc.civ., a
cauzelor de nulitate neconditionatd are o laturd vizibild (art. 176 pct. 1-5 contin enu-
merarea unor institutii de drept procesual civil care ocazioneazd aplicarea sanctiunii,
mai multe decdt competenta instantei), dar si una mai putin vizibilg ori, altfel spus,
predictibild, intrucdt in partea sa finald (pct. 6) art. 176 C.proc.civ. deschide nulitdtii
neconditionate o sferd de aplicare a cdrei intindere este direct proportionald cu
numdrul cerintelor extrinseci ce ar putea fi inventariate in legaturd cu feluritele acte
de procedurd sdvdrsite intr-un proces civil.

[ pentru interesante discutii pe aceast3 temd, discutii care, de altfel, au inspirat articolul de
fatd, a se vedea si dezbaterea organizata de Societatea de Stiinte Juridice Lama rece a procedurii
civile: nulitatea neconditionatd, disponibild la adresa https://dezbateri.juridice.ro/1434/lama-
rece-a-procedurii-civile-nulitatea-neconditionata.
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In plus, faptul cd reglementarea nulitétii actelor de procedurd in procesul civil, ca
reglementare de drept comun, este obiectul normei de trimitere edictate in materia
executdrii silite, cunoscutd ca a doua fazd a procesului civil, face ca potentialul de
actiune al necrutdtoarei nulitdti neconditionate sd fie unul apreciabil. Din perspecti-
va unei asemenea extensii, nu mai apare atdt de surprinzdtor faptul cd speta pro-
pusd ca pretext pentru analiza acestei specii de nulitate are in vedere o hotdrdre
pronuntatd in cel mai frecvent si tipic incident judiciar cunoscut procedurii exe-
cutionale: contestatia la executare.

Cuvinte-cheie: nulitate neconditionatd, art. 176 C.proc.civ., cerinte extrinseci ale
actului de procedurd, vatadmare, nulitate relativd, nulitate absolutd, necompetenta
instantei.

Abstract: Unconditional nullity, as a penalty applied to procedural acts without
making it conditional on the existence of a damage suffered by one of the parties to
the proceedings, is only a terminological novelty of the Civil Procedure Code entered
into force on 15 February 2013. The former Civil Procedure Code was not totally igno-
rant of this harsh mechanism, with the remark that, unlike the current regulation, it
seemed to recognize its occurrence only in one situation, namely in the case of the
proceedings in front of a court lacking jurisdiction.

The Code in force enlarges the scope of this type of nullity, and not only because
it considers it compatible even with relative nullity —the former Code did not accredit
in the field of procedural acts the distinction, classical for the civil legal acts, between
absolute and relative nullity —, but also because it multiplies the cases of unconditio-
nal nullity. The multiplication, within the frame-provision in art. 176 of the Civil Pro-
cedure Code, of the causes of unconditional nullity has a visible side (art. 176 pt. 1-5
contain the enumeration of civil procedural law institutions causing the application
of the penalty, not only court jurisdiction), but also a less visible one or, in other
words, a predictable one, given that in its final part (pt. 6) art. 176 of the Civil Proce-
dure Code offers to the unconditional nullity a scope the extent of which is directly
proportional to the number of extrinsic requirements that could be inventoried in
relation to the various procedural acts carried out in a civil proceeding.

Additionally, the fact that the regulation of the nullity of the procedural acts
performed in the civil proceedings, as a general law regulation, makes the object of
the referral rule stipulated in the field of enforcement, known as the second stage of
the civil proceedings, renders the action potential of the relentless unconditional
nullity a considerable one. From the point of view of such enlargement, it is not so
surprising that the case proposed as a pretext for the analysis of this type of nullity
refers to a judgement issued in the most frequent and typical judicial incident known
to enforcement proceedings: the enforcement appeal.

Key-words: unconditional nullity, art. 176 of the Civil Procedure Code, extrinsic
requirements of the procedure act, damage, relative nullity, absolute nullity, court’s
lack of jurisdiction.



Impreviziunea — 0 masura a schimbarii
(Scurta privire asupra evolutiei legislatiei si
jurisprudentei vizand aplicarea teoriei
impreviziunii in contractele de credit incheiate sub
imperiul Codului civil de la 1864)

Hardship — a measure of change
(Short overview on the evolution of the legislation
and case-law focusing on the application
of the hardship theory to loan agreements concluded
under the 1864 Civil Code)

Maria-Oana DUMITRESCU
Formator in cadrul Institutului National al Magistraturii
Judecitor la Curtea de Apel Bucuregsti

Rezumat: Scopul articolului este acela de a oferi o perspectivd sinteticd asupra
impreviziunii in contractele de credit, avdnd in vedere noutatea reglementdrii in
dreptul national, dar si originalitatea procesului care a condus la definirea acesteia,
care constd in actiunile succesive si complementare ale legiuitorului, ale autorilor de
doctrind si ale Curtii Constitutionale.

De asemenea, articolul isi propune evocarea celor mai importante concepte in
legdturd cu tema abordatd, precum si utilizarea teoriilor moderne asupra contrac-
tului, pentru a fi mai bine explicate requlile aplicabile teoriei impreviziunii (atdt sub
aspectul mecanismului de functionare — al conditiilor de admisibilitate, cét si sub
aspectul consecintelor specifice pe care aceasta le genereazd din momentul consta-
tdrii existentei evenimentului care reprezintd cazul de impreviziune).

Fdrd indoiald, o tratare exhaustivd a teoriei impreviziunii nu este posibild Tn
cadrul unei lucrdri de aceastd naturd, astfel incdt articolul urmdreste asigurarea unei
baze minime de notiuni pe care se fundamenteazd dispozitiile speciale si care sa
constituie fie un punct de plecare pentru noi analize, fie un instrument util pentru
aplicarea concretd a legii.

Cuvinte-cheie: impreviziune, ruind contractuald, prezumtii de impreviziune, con-
sistentd valorica si persistentd temporald, adaptare a contractului.



30 de ani de drept de proprietate

30 years of ownership

Diana FLOREA-BURGAZLI

Formator in cadrul Institutului National al Magistraturii
Judecdtor la Curtea de Apel Bucuresti

Rezumat: Prezentul articol realizeazd o radiografie, restrdnsd ca volum dat fiind
contextul publicdrii, a procesului, inceput in urmd cu 30 de ani si nefinalizat incd, de
rezolvare a problemei mdsurilor reparatorii pentru preluarea abuziva a imobilelor in
perioada 6 martie 1945 - 22 decembrie 1989.

Astfel, articolul realizeazd o scurtd prezentare a evolutiei legislative si jurispru-
dentiale in materia imobilelor preluate abuziv de fostul regim comunist, pe o pe-
rioadd de aproximativ 30 de ani. Prezentarea contextului general si social oferd o
imagine de ansamblu a situatiei generate de preluarea imobilelor de cdtre stat in
timpul fostului regim comunist si de adoptarea ulterioard a unor legi speciale de
reparatie, precum si o scurtd privire asupra mdsurilor reparatorii in alte state.

In continuare, articolul analizeazd, prin prisma jurisprudentei Curtii Europene a
Drepturilor Omului, optiunea legiuitorului romdn in materia reparatiilor acordate
pentru imobilele preluate in mod abuziv, prezentdnd in paralel evolutia legislatiei si
jurisprudentei in Romdnia. De asemenea, sunt prezentate principalele solutii pro-
nuntate de Curtea Europeand a Drepturilor Omului in cauzele impotriva Romdniei in
materie, in care au fost examinate schimbdrile legislative in privinta unor concepte
care au generat jurisprudentd neunitard, cum ar fi titlul statului si buna-credintd.

La finalul articolului, sunt examinate schimbadrile legislatiei Tn materia mecanis-
mului mdsurilor reparatorii in echivalent si solutiile pronuntate de Curtea Europeand
a Drepturilor Omului prin care a fost evaluat acest mecanism.

Cuvinte-cheie: drept de proprietate, dreptul la respectarea bunurilor, imobil
preluat abuziv, titlul statului, bund-credintd, restituire in naturd, mdsuri reparatorii.

Abstract: This article achieves an x-ray, limited in volume due to the context of
the publication, of the process started 30 years ago and still pending, of solving the
reparatory measures for the abusive take-over of the immovable properties between
the 6" March 1945 - 22" December 1989.

Thus, the article makes a brief presentation of the developments in legislation
and case-law in the field of the immovable properties abusively taken over by the
former communist regime, over a period of approximately 30 years. The presenta-
tion of the general and social context offers an overview on the situation generated
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Rezumat: in decursul vremii, recursul a constituit o cale de atac ordinard sau
extraordinard, potrivit optiunilor de moment ale legiuitorului, instanta supremd fiind
recunoscutd ca instantd de drept comun in materie de recurs sau, ca efect al nu-
meroaselor derogdri, aceastd competentd a fost partajatd cu instantele inferioare.

Noul Cod de procedurd civilé adoptat prin Legea nr. 134/2010 a transformat re-
cursul intr-o cale extraordinard de atac exercitatd esentialmente in cazuri excep-
tionale in care legalitatea a fost infrantd.

Intervalul de timp scurs de la aplicarea acestei noi reglementdri permite for-
mularea unor propuneri de imbundtdtire a acesteia, inclusiv in ceea ce priveste do-
meniul special al contenciosului administrativ, cu luarea in considerare a experientei
in materie a altor state europene.

Cuvinte-cheie: recurs, perspectivd istoricd, reglementare actuald, recurs in
contencios administrativ, tendinte.

Abstract: Over time, the second appeal has been an ordinary or extraordinary
remedy, according to the legislator’s transitory options, the supreme court being
acknowledged as the ordinary court in the field of the second appeal or, as a result
of the many derogations, this power being shared with lower courts.

The new Civil Procedure Code adopted by Law no. 134/2010 has transformed the
second appeal into an extraordinary remedy exercised essentially in exceptional
cases where the legality has been breached.

The period of time elapsed from the application of this new regulation allows
some proposals for its improvement, including in the special field of the administra-
tive litigation, taking into account other European states’ experience in the field.

Key-words: second appeal, historical perspective, current regulation, appeal in
administrative litigation, trends.





